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vacant due to a lack of funds. In 1995, the property was given

by deed to the mortgage company in lieu of foreclosure.

ANALYSIS
" COUNT I - NEGLIGENCE
In seeking summary judgment on the plaintiff’s Count I .
alleging negligence, the Martins argue that "in New Hampshire a

landlord owes no duty to a tenant if the landlord does not_know

!

or have reason to know of the existence of a hidden defect in the

premises” citing Weldy v. Town of Klnqston, 128 N.H. 325, 331

(1986) . Weldy involves a suit against a town by an injured
pleintiff who was a passenger in a car driven by a teenager who
had been stopped by a pol;ce officer shortly before the accident
for illegally transporting alcohol.

Without expressing an opinion one way or the other whether
the principal set forth in Weldy applies to this case', the
court finds, looking at the evidence in a light most favorable to
the plaintiff, that *the defendants should havevknown that the
apartment contained "a hidden defect in the premiees". The
plaintiff has presented evidence to the court on which a jury
could find that the Mertins should have known that .the apartment

they rented to the plaintiff’s family contained lead-based paint

The court finds that the issue of liability in this case is

governea by Sargent v. Ross, 113 N.H. 388 (1973). The primary case

cited by the defendants in their memo of law in support of their
motion for summary judgment, Garcia v. Jiminez, 539 N.E. 2d 1356
©(1989), is from a jurisdiction that has .expressly rejected the
doctrine of Sargent v. Ross. See _Dapkunas v. Cagle, 42 Ill.App.3d

644, 648 (1976).
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and knew or should have known that the paint was flaking and

peeling. The Martins’ agent Gould attended a real estate agent’s

re-certification course in 1992 in which he was instructed on the

dangers of lead-based paint and the fact that paint sold before

1977 may contain lead. The plaintiff’s evidence is that Gould

knew that the apartment building was constructed well before
1977. Gould was specifically instructed in the 1992 course

regarding RSA 477:4-a, Notification Required, Radon Gas and Lead

Paint, which prbvided:

Prior to the execution of any contract for the purchase
and sale of any interest in real property which
includes a building, the seller, or seller’s agent,
shall provide the following notification to the buyer.
The buyer shall ackhowledge receipt of this
notification by signing a copy of such notification:
Lead Paint: Before 1977, paint containing lead may
have been used in structures. The presence of flaking
lead paint can present a serious health hazard,
especially to young children and pregnant women. Tests
are available to determine whether lead is present.

RSA 477:4-e.

Although the statute applies only to gales of reai estate,
not to leases, and dqes hot provide liability for.failing to
provide the notice, the statute and the course clearly alerted
Gould to the fact that flaking paint in buildings built and/or
painted 5eforé 1977 pfesented a "serious health hazard,
especially to young children." Gould took a second re-
certification course in 1994 two months before renting the
apartment to the plaintiff's family. The plaintiff’s evidence is
that in that second course, the presence of lead-based paint in

puildings built and/or painted before 1977 and the serious health
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hazard flaking paint in buildings built before 19577 presepted to
young children was again presented.

Finally, the blaintiff has presented the proposed expert
testimony'of aireal estate instructor that by 1994 a licensed
real estate agent/property manager knew or should have known of
the dagger of lead-based paint to young children. The letter
opinion attached to the plaintiff’s objection is not as broad as
the materials attached to her report, which includes not only the
danger posed by leaq—based paint but also the awareness of the
presence of lead-based paintuin buildings built and/or painted
before 1977. The court aséumes'the facts alleged in the attached
materials would also be paft of her expert opinion.

The defendant Gould’s knowledge is attributable to the

Martins, his principals.

"The general rule is that notice g ts to an agent

is @emnstructive notice thereof to™t rﬁn01pal

himself, where it arises from, or is at the time
conneectediwdith,. the.subjectmatter..of his .agency." ,
Clark v. Marshall, 62 N:H. 498, 500. See also, Rowe V.

Company, 86 N.H. 127, 164 A. 761

Citizens Nat. Bank v. Hermsdorf; 95 N.H. 389, 395 {(1951).

The plaintiff’s evidence is that the paint in the apartment
was flaking at the time of the rental and that the defendants
were either aware of.it or should have been. The tenant claims
that at the time of the rental and throughout their tenancy there

, .
the evidence in a

93

was peeling paint in the apartment. Locking a
light most favorable to the plaintiff, the court finds that the
defendant agent either knew or should have known that there wasg

peeling paint in the apartment. The Martins, as owners of a six
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uﬁit-aparﬁmggt.building, cannot simply close their eyes to the
condition of the apartments they are renting.

It follows that the landlord is in a better position to
‘know of latent defects, such as some of -those inwvolved
in this case, which might go unnoticed by the tenant
who T sufficient knowledge or -expertise to see
or discove SFFEEEE THWIT TG, fusing, or venting of
gas appliances or furnaces.

Kline v. Burns, 111 N.H. 87, 92 (1971), cited below.

Tﬁe court’s ruling on whether the Martins knew or should
have known of peeling paint and the fact that it was lead based
might ‘be different if the tenant had been a long-term tenant in a
single-family house or duplex, solely responsible for the
maintenance of the property, who had not reported peeling paint
to'the landlord and the evidence was that there was no peeling
paint at the time of the initial rental and that the peeling
developed during the tenancy. The holding in Kline cited above
specifically applies to hrental of an apartment as a dwelling
unit". Id. But the court notes that since the later case of

Sargent v. Ross, 113 N.H. 388 (1973), the question of control is

no longer a perquisite for a negligence claim against a landlord,

further strengthening the principles set forth in Kline.

The questions of control, hidden defects and common or
public use, which formerly had to be established as a
prerequisite to even considering the negligence of ‘a
landlord, will now be relevant only inasmuch as they
bear on the basic tort issues such as the
foreseeability and unreasonableness of the particular
risk of harm.

Sargent .at 398. The plaintiff’s motion for summary judgment on

the Count I alleging negligence is denied.

COUNT TII - WARRANTY OF HABITABITLITY
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.In their motion for summary judgment the Martins deny that
they ever made an expressed warranty that the apartment xrented to
the plaintiff’s family was free of lead-based paint. They also
represent that the plaintiff has presented no evidence
demonstrating the existence of an express warranty;- The
plaintiff in his objection and supporting materials does not
contest either of these allegations and presents no evidence
whatsoever of an express warranty. The Martins! motion for
summary judgment for breach of an express warranty of
habitability is granted. |

Both parties addressed the issue of an implied warranty of
habitability in their pleadings. The Martins argue' that the
existence of lead-based paint in a dwelling bf iEself does not

constitute a breach of the implied warranty of habitability. The

only legal support cited by the Marting for their position is RSA

48-A:14 Minimum Standards- Established. That statute does not set

forth the standards under an implied warranty of habitability.
Other conditions, in addition to those set forth in RSA 48-A:14,

could violate the implied warranty of habitability. Walls V.

oxford Management Co., 137 N.H. 653, 660 (1993) ("The implied

warranty [of habitabiiity] is measured in part by standards set
forth in housing codes.'") [emphasis added].
The Supreme Court adopted the warranty of habitability in

residential apartment tenancies in the case of Kline V.

111 N.H. 87 (1971).

In our opinion the above considerations demonstrate
convincingly that in a rental of am apartment as a
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dwelling unit, be it a written or oral lease, for a
specified time or at will, there is ap. implied warranty
of ‘habitability by the landlord that the apartment is
habitable -and fit .for living. This.means:that at the
inception of the rental there.are no Jlatent defects in
facilities vital to the use of the premises for .
residential purposes and that these essential

facilities will remain during the entire term in a
condition which makes the property livable.... The very
object of the letting was to furnish the defendant with
quarters suitable for living purposes. This is what the
landlord at least impliedly (if not expressly)
represented he had available and what the tenant was
seeking. The warranty of habitability which we hold
exists in such a case is imposed by law on_the basis of
public policy. It arises by operation-of-law because of
"the relationship of the parties, the nature of the
transaction, and the surrounding circumstances.

1d., at 92 [emphasis added]. The court in Kline specifically

. enumerated four factors to be considered in the appraisal of'the:

legal principies to be applied to the present-day relationship of

landlord and tenant:

(1) Our legislature has recognized (RSA ch. 48-A) that
the public welfare requires that dwellings offered for
rental be at the beginning, and continue during the

t enaney-bosBe.ia-a~safe condition.and. £t for human

habitation.

(2) Common experience demonstrates that the landloxrd
has a -much -better knowledge of the conditions of the
premises than the tenant. Furthermore, housing code
requirements and violations .are usually known or made
known to the landlord. It follows that the landlord is
in g better position to know of latent defects, such as
some of those involved in this case, which might go
unnoticed by the.tenant who rarely has sufficient
knowledge or expertise to see or discover defects in
wiring, fusing, or venting of gas appliances or
furnaces.

rd who will retain

e ~al

(3) It is appropriate that the land
g

C lo
ownership of the premises and any permanent
improvements should bear thé cost of repairs necessary
to make the premises safe and fit for human habitation.

1o\

n ot

(4) In today’s housing market, the landlord is usually
in a much better bargaining position than the tenant
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which results in rental of poor housing in violation of
public policy.

" 1d. at 92 [citations omitted] . The court further described the

nature of the implied warranty in Walls v. Oxford Management Co.,

137 N.H. 653 (1993).

An agreement for the rental of an apartment unit
contains an "implied warranty... that the apartment is
habitable and fit for living," and that "there are no
latent.defects in facilities vital to the usg of the
premises for. residential purpeses." Kline v. Burns, 111
N.H. 87, 92, 276 A.2d 248, 251-52 (1971); see also '
Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1074
(D.C. Cir. 1970). The implied warranty is measured in
part by standards set forth in housing codes. See Kline
~. Burns, 111 N.H. at 91, 276 A.2d at 251. A defect
constituting a breach of this warranty "must be of a
nature and kind ‘which will render the premises unsafe,
or unsanitary and thus unfit for living therein." Id.
at 93, 276 A.2d at 252. :

walls, at 660.

The Martins argue that "the mere presence of lead paint in.a .
‘residential dwelling does not constitute a breach of the warranty

of habitabidity . —~Rew-this. prepesitien -the Martins cite RSA 130-

A:18,'which stafes:

130-A:18 Civil Suits. Notwithstanding any provision of
law to the contrary, the mere presence of a lead base
substance shall not constitute negligence on the part
of an owner of any dwelling. To establish megligence
on the part of an owner, the plaintiff in a civil suit
shall demonstrate actual injury caused by the lead base
substance. In addition, the mere presence of a lead
base substance in a dwelling shall not by itself
violate any warranty of habitability. [emphasis

added] .? :

2pg pointed out by both parties in their memos of law, this
statute was adopted years after the incidents giving rise to this
case occurred. The statute is not applicable to the facts of this
case, and is of limited, if any, use in analyzing the legal issues

in this case.
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Thiwgifgins'-poaitien might -be true if ;Eg_&gﬁdzégsed’ga;&;
wa.s iﬁ good condition and not peeling oxr fiégi;;; such that. it
did not pose a danger to the fenants; but fhevevidence in this
case, viewed in a light most favorable to the plaintiff, was that
the lead-based paint was' flaking and falling off. The plaintiff
is not complaining about the "mere" presence of lead-based paint.
.A reasonable juror could find, based on the evidence in this
case, that the plaintiff has established more than the mere
presence of lead-based paint in the apartment, and that due to'
the condition of the lead—ba;ed paint in the apartment, the
apartment was not in a safe condition and fit for human

habitation. The Martins’ motion for summary judgment on

plaintiff’s claim for breach of an implied warranty of

habitability is denied. The plaintiff has sufficiently alleged

facts to support a claim for breach of the warranty of

habitability in residential apartment tenancies as defined in the

cases of Kline and Walls.

COUNT IIT - NEGLIGENCE PER SE

The Martins have alleged that they are entitled to summary
judgment on Count IIT, negligence per se, because the plaintiff

has not stated a cause of action under the Manchester Code of

ordinances (Chapter 12) adopted under RSA 48-A. The Martins

argue that Section 12-12 of the Manchester Code merely adopts RSA
130-A, the New Hampshire statute dealing with lead-based paint.

The Martins argue that RSA 130-A:6 does not create an affirmative
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the premises and that this knowledge can be imputed to defendants
Donald and Janet Martin. The plaintiff has not produced any
evidenge«bhat~théfMartins or -their .agent .Geuld.actually .knew that
" there was lead paint in the aparément at the time of the rental.
The Martins argue that the plaintiff must prove that a
landlord had actual knowledge of the exigtence Qf.lead.paint in
the apartment in order to establish liability under the Consumer

Protection Act. Defendants point to a Massachusetts case,

= e

Underwood v. Risman, 414 Mass. 96 (1993), in which the SJC held
that a landlord’s failure to disclose that an apartment contained
lead-based paint was not a violation of Chapter 93A [the

Magsachusetts Consumer Protection Act]. See Underwood v. Risman,

414 Mass. 96, 100 (1993).

New Hampshire Courts have not ruled on whether the rental of

a residential apartment unit containing lead-based paint

constitutes a violation of R.S.A. 358-A. R.S.A. 358-A makes it

“unlawful for any person to use any unfair or deceptive act

or practice in the conduct of any trade or commerce within this

state.” See R.S.A. 358-A:2 (2001). In other cases of first

impression, New Hampshire has looked to Massachusetts law for

guidance.' See Milford Lumber Co., v. RCB Realty (S. Ct. 2001)

2001 N.H. Lexis 166; Barrows V. Boles, 141 N.H. 382, 390 (1996);

Gautschi v. Auto Body Discount Center, 139 N.H. 457, 460 (1995);

Roberts v. General Motors Corp., 138 N.H. 532, 538 (1994).

The Supreme Judicial Court of Massachusetts has ruled that a
landlord’s failure to disclose lead paint in the rental of an

apartment unit where the landlord may suspect or be aware of the
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likelihgod of the presence of lead paint, but does not ‘know that

there is lead paint in the apartment unit, is not a violatiom of

Massachusetts’s Consumer Protection Act. Underwood, 414 Mass. at

100. In Underwood, plaintiff sued her landlord under chapter 93A

for failing to disclose that her apartment contained lead-based

_paint. The landlord did not know the apartment contained lead-

based paint, but because of his experience in real estate, his
admitted awareness of the hazards of lead paint, and his
knowledge that older houses such as the plaintiff’s were more

likely to contain such paint, -the trial court held that the

defendant landlord was liable based on the knowledge that the

presence of lead paint was likely. See Id. The SJC reversed and

a problem “rather than

Id.

held that a “suspicion or a likelihood” of
knowledge” could not amount to a violation of chapter 93A.
Under chapter 932, a duty exists to disclose material facts known

e A emmmmimar at +ha Fima AF Fhe tranaactinon. TA. at 95. However,



















